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- Law Relating to Women & Children .

LAW RELATING TO CHILDREN : e

leadership in putting the rights and well being of children a

R o/ K. Mokal,

22- LY s e,

3 ': = ""l;: &3 . e; 1
14 P ﬂ.ﬁfﬁ gre of a Cuumrj.
s nder a duty to

o
o
-

Children are being considered as “a supreme impo It is said that every R pe such that, the,
depends on the welfare and well being of 1ts Chlll;l;i?gs g develﬂpmﬂt’:s e

protect and develop it biggest assets 1.e. Human humanity- ‘

5 5 . . f
should be able to contribute to their will being aqd welfgre 0 e
Carol Bellamy Executive Director of United Nations Children Fund pt held awouﬁtable for thei

b, : . " ' St be 2y ’.'r : ~
“Governments, as well as, international 0rgamzatfﬂ55 ﬂﬁumﬂcem’ and those who fail to do
' ove all € '_ 5

so, must € made accountable”. 1 in 1989 is being considered as j

The United Nations Convention on Right of Child hel 51 for' b ealthy and natura
milestone, as far as, right and privileges of children are ECE)III‘G;:& <ocial and physical growth,

development of children, an atmosphere, suitable and conduciv B s thev are
’ ’ 53 : 0 men ) dsS L:? dI'C

should be created, other wise, there can never be proper polltlcal gr O‘Yth and de?elegﬂy society, care
the greatest gift. This status of a child is linked with future of nations, but In & B icular] :
affection and love was bestowed on child, but gradually with development of society, particularly
a Part of social justice

after industrialization and Urbanization, the child related Programmers as : |
started pouring in urgent steps and welfare measures, both at National and International level, w ere

planned by making legislation, but this will not solve the problem. For practical implementation of
social and development polices, we have to go beyond law and look at it from SOC10-economic
perspective.

'. At the International level, great concern has been raised for welfare of the child with the
gdoPthn of the Charter of the United Nations which reaffirmed its faith in fundamental human richts
in dignity and worth of the human person, and also determined to promote social progress and bgucr

standard of living.

Convention on the Right of the Child. 1989 -
The Declaration of the Rights of Child ado '

_ ' _ pted, but U. N. in the year 1989 whi o
asserting the r;ght of c]_mldren. However, comprehensive and enfor}t;eable leg.': ?mh g e
This Convention on right of child, in the year 1989 has guided the Pripg: ?Stﬂu'?"e“t i urged
children” i.e. essential needs of the children should be given highest o lerst o the
?eﬂf{urces. The Convention consists of 54 Articles, the Convention em hprlprlty lﬂ'allocation of
amily, and urged to create an environment that is conducive to health g o Importance of
children. LBt development of
[t consists of civil political, economic. soci :

: ) ; : al and cultural e
hun;an rlléhts to which children are entitled to — B R Child

- Right to Survival : Includes right to live highe '

t
adequate standard of living. shest attamable standarg of health nutriti d
2 cl::ghtd to l::'otectinn + Includes freedom from all forms of exploi 10N, an
s :
grading treatment and neglect. o Plottation, abuses, A Or

3. Right to development : Includes r-
. - | €s right to education sup
it ¢ Includes - Support fo e
and care, social security, right to leisure, recreation and CUItura]r:caég; . development
tes, were -
s also included.

4. Right to participate : Includes fr
: eedom of expressio
freedom of thought, conscience and religi : e
, religion. PPropriate jnf,
Ofmation and

Main Provisions of the Convention :
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measures to prﬂte@t(}hﬂdren from all fOI'IHS of ph}’SIC ental ViU]{: e i :
. 1. nce, mjury or abuse, neglec
maltreatment or ﬁEPl‘?li?_atlon. While in care of parent, legal guardian or aﬂ}’é()(}; who i:L;‘ ﬂ 'LElLF'tth
for WE:Il-being of the -ch.lld. ‘ | S responsible
Since_ inception, UNICEF was trying its level bES:l to see the promotion of child care by drawing
attention of the Wj}ole w_orld. Th.en severgl organizations came together and committed to huild%
Global Movement for Children with ten point agenda. | :

Global Movement for children :
(1) Leave no child out;
(2) Put children first;
(3) Care for every child;
(4) Fight HIV AIDS;
(5) Stop harming and exploiting children;
(6) Listen to children;
(7) Educate every child;

(8) Protect children from war;
(9) Protect the Earth for children; and

(10) Fight poverty,
UNICEF took a major role in carrying this message into village.

SAARC: -
(""§outh Asia Association for Regional Co-operation (SAARC) consisting of seven South Asian
untries came together to review what is being done and what need to be done to let children
develop to their potential.

SAARC covered good health and nutrition of population, especially, children, adolescent and
women, quality of education, improved drinking water, environmental sanitation; and protection of
children from all kinds of discrimination, violence, exploitation, abuse trafficking and hazardous and

exploitation of child labour.

Children and the Indian Constitution :
In civilized society, the welfare of the child is considered to be paramount, and the state can never

overlook the most valuable assets of the nature of the child. Every necessary step is to be taken by Fhe
state for the proper growth and specific provision for the welfare of the children. Preamble of Indian
Constitution declares all its citizens will secure social, economic and political, justice, liberty of

thought, expression, belief, faith and worship along with equality of status and opportunity; From

this, we can very well say that, «Children” are inherent included n the word citizen.

Fundamental Rights :

Fundamental Rights enumerated in Part
before law and equal protection of law to all per
in this Article prevents state from making spema.l _
speaks of prohibition of all forms of trafficking In human bein
labour. Article — 24 specifically prohibits employment of chil
factory, mine or any hazardous employment.

[II of the Constitution. Article — 14 guarantees equality
Il persons in territory of India. Article — 15 (3) : Nothing

provisions for women and children. Article — 23
gs and other similar forms of forced

dren below age of 14 years in any

%
.1}':".1 e
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ino to Women & Children . i
he C

s . . . ﬁ? i*_?-'-' , -
Release on Probation of good conduct : .o o0d conducts if the & 5 SaeHo be paid to the
The convicted person can be relcased on probation & &0 T ipig case, FEBARER it below the .
offender should be released on probation of gﬂﬂd con "LZ;B the age of . %
age, character or antecedent of the offender, in cases W , 5 :£

group of 21 years.

The Child Marriage Restraint Act, 1929 : | Jrriage itself has 1o
The main of the Act is to restrain the cﬁ% marriage. The m —g‘ ge,__-iis- considered an
declar@qid. Howeyer, contracting, performing and facilitating e 978,

e T Amendmemﬂ'}d?eg;:; villc;. INO doubt, this Act has reduced

bo??n?the girl to be twenty i:meLand eighteen y POCLEE
> ' ' s not abolished child marriage. : taoe. A7
the number of child marriages but has not @Ilshed chi s ated as a void mﬂl'ljage:» A

Recently, the Supreme Cour iage is to be tre

ere being married. In

Child Marriage:
Vedas, etc. She

Child Marriage was an ancient social custom. Little children of 5 to 10 years W

the Vedic period, women could remain unmarried and continue their study of the '
could study till she was married at the age of 16 or more. She also enjoyed the right of thread

f |
(' ceremony. Later on, in the Post-Vedic period, certain factors which led to lowering the age of

|
| marriage and encouraged child marriage, were as follows:

|i Factors leading to child marriage were —
I = , . .
1. Stoppage of Thread Ceremony and consequently (stoppage of education of girls) and substitution

J
| of that ceremony by marriage ceremony at the age of eight to twelve.

| I ‘
| 2. Stress on keeping the chastity and purity of girls intact by getting them married before the age of

puberty.
Desire of the husbands to beget children, as early as possible, after marriage.

Emphasis on maintaining each caste’s endogamic and exogamic customs (as the case may be) and

keenness for refraining from breaking their customs.
S. Desire of the wards and foster parents of orphaned young girls

chastity was intact.
6. Once the child marriage got started by higher castes, it was adopted by people of lower class. It

further got degenerated into infant marriage.
In order to eradicate the evils of the child marria
ge, the measures to abolish Chj ‘
1ld Marriage

were taken by various social reformers. The efforts made b

: : : y and the d .
| ;eformers Ilke' — a) Raja Ram Mohan Roy, Ishwarchandra Vidyasageail-lcizd; o blayed ) social
( Srahmo ngaj,_Arya Samaj and Prarthana Samaj namely, Keshay Chandra S e leaf:l o the

araswaatl,‘Justme M.G.I Ranade aj.nd others condemned and criticized the cy t = Swa.lml Dayanand
| ek Th;ﬂ‘ movement resultid In enactments restraining child marridge SS Ol'hn of child marriage.
| R ﬂr;l;gf AeStfamt ACT”. i ﬁxmg. the age of marriage as 14 years bllc“ “> = @) “The Child

estraint Act, 1929, initiated by Harbilas Sarda (known as ‘Sarda Act’) 4 ) “The Child Marriage
f girls as 14, and _for boys as 18 years, respectively. °t) fixed Marriageable age for
The Hindu Marriage Act, 1955 raised the age to 18 for girls and 21

I for boys. Section

clause (iii) prescribes the condition that “the bri
) _ ; ridegroom ha
and the bride the age of eighteen years at the time of the man-si;gzl;l}plﬂed the age of twenty-one years

o

to get them married till their
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“Child means a person, who, if a male, has not completed 2 years of age, and if a female, has not
completed 18 years of age™

Section 2 (b) of the Act defines “child marriage” -
“Child marriage means a marriage to which either of the contractin g parties is child”.

The Child Marriage Restraint (Amendment) Act, 1978 (Section 2) raises the minimum age of
marriage as 18 for girls and 21 for boys. However, marriage performed in contravention of this
condition is valid. But the persons who perform, direct or promote such a child marriage, are liable to
punishment unless they prove that they had reasons to believe that the marriage was not a child

marriage. The (Courts have power to issue injunctions to prohibit a child marriage from being

5 vgerfqyned._) — . | i

Section 18 of the Hindu Marriage Act, 1955 lays down that, “Every person who procures a marriage
of himself or herself to be solemnized under this Act in contravention of the conditions specified in
clause (iii) of Section 5 (which stipulates the age of marriage), shall be punishable with simple
imprisonment which may extend to fifteen days. or with fine which may extend to one thousand
rupees, or with both”.

Inspite of these measures, the practice of child marriage still continues to prevail in rural areas
of U.P. and M.P. though it is reported to have reduced in urban areas.

According to “UNICEF’ 2013 Report on the “State of the world’s Children” — 38% of the
India’s women were married before the legal age of 18, and out of the total child marriages, 77%
child marriages occurred in rural areas. The report also revealed that, in all 32% of the world’s child

marriages occurred in India, in the year 2013.

Effect of child marriage :
Section 3 of the Child Marriage Restraint Act states that, the child marriage is voidable at the option

of the contracting party who was a child at the time of the marriage. Such a marriage can be annulled

by a decree of nullity passed by the District Court/Family Court. _
Section 6 of the Act states that, even if the marriage has been annulled by a decree of nullity, the

children of such marriage are deemed to be legitimate for all purposes.

Section 12 of the Act lays down that, a child marriage is nul/ and void if the child —
i) is taken or enticed out of the keeping of its lawful guardian; or

ii) 1s, by force, compelled to go from any place; or

iii) is, by any deceitful means, induced to go from any place; or '
iv) is sold for the purpose of marriage and is made to go through a form of marriage; or

v) is sold or trafficked or used for immoral purposes after the marriage.

Punishment for child marriage : | _ -
i) Male adult above 18 years contracting a child marriage = rigorous imprisonment upto 2 years or

fine upto 1 lakh or both: ‘ ' | ‘ (o
ii) Any person performing, directing, conducting or abetting a child marriage knowing that it is a
child marriage = rigorous imprisonment upto 2 years or fine upto 1 lakh; | | the

iii) Any person promoting or permitting the solemnization of a child marriage = rigorous
imprisonment upto 2 years or fine upto 1 lakh;
iv) Any person disobeying an order of injuncti

imprisonment upto 2 years or fine upto 1 lakh. | ;
It may be note uﬁlere tiat,; a1l offences under this Act are cognizable and non-bailable.

on restraining a child marriage = simple or rigorous
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Author — Prof. Prakash K. Mokal.

beneficial to the Children :

% 1) The Juvenile Justice (Care and Protection of Children) Act, 2000 :
e Objects of the Act — = ;

We know that every child needs special care and protection which includes a variety of things
namely, fooding, clothing, shelter nutrition, education, and above all, suitable atmosphere to grm‘:f
and develop to the fullest potential. Major chunk of children does not get these facilities.

"The Juvenile Justice Act, 2000" was enacted by the Parliament, and prior to the enactment of this
‘Act, we had "The Juvenile Justice Act, 1986", which aimed to provide for the care, protection,
treatment, development and rehabilitation of delinquent juveniles. |

The lgggé_g_t"_qeated two types of children, namely, delinquent and neglected children and provided
separate measures for their treatment. B e |
But the present Act took broader view instead of two types of children as provided in earlier Act.
Although Juvenile in conflict with law, to a large extent, is similar with delinquent juvenile. The
provisions for children in need of care and protection are'very broad, and cover wide ranging aspects
of neglects which the children are facing. This Act seeks to cover two types of children, “juvenile in
conflict with law” and *“children in need of care and protection”. | .

The Act envisages the constitution of “Juvenile Justice Board” or Child Welfare Committees for

every district. Both, the Board and Committee are to function as a Bench of Magistrate and enjoy the

power conferred by the Code of Criminal Procedure, 1973.
Board shall consist of a Metropolitan Magistrate of First Class and two social workers of which one

should have a special knowledge or training in child psychology or child welfare.
The Board and Committee have been empowered to have the power to deal exclusively with 3.111
proceedings under this Act rm to juvenile in conflict with law and relating to _chil_dren_ir} neeq of

care and protection.
2) The Children (Pledging of Labour) Act, 1937 : |
U./S. 4 of the Act, “an agreement, written or oral, express or implied, whereby a parent or
guardian in return for any payment or benefit received or to be received by him, .undertak.es to
cause or allow the services of child to be utilized in any employment, shall be void and will be

punished with fine.

3) The Factories Act, 1948 : |
: S. 67 of Act, “No chil::i who has not completed his 14 years shall be required or allowed to work

in any factory (a) for more than 4 72 hours in any day (b) during night. _

-—-—-—-_.--ﬁ"-""-'-

Plantation Labour Act, 1951 : _ . |
= S. 24 : No child, below 12 y::ars, shall be required or allowed in any plantation.

: ibi nt of children at night. _
B dlic.cmp oy be required or allowed to work without fitness certificate.

S. 26 : No child, no adolescent, shall

ipping Act, 1951 : | -
5) gdfg;h?:: psel:;gf be%ow th,e age group of 15 years, o be engaged or carried to sea to work 1n
any capacity in any ship.

6) Mines Act, 1952 :
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